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|11.Avoiding Claims of Workplace Retaliation

|V.Documentation, Discipline and Discharge

V.Employee Review and Performance Appraisals




havea valid drivers license.

P Nebraska law requires an employer to pay a terminated
employee all wages owed within 7 days of the date of termination.
P An employer may declineto hire a job applicant if it discovers

that the applicant has filed a discrimination claim against his
former employer.







PLeased Employees
PEmployees at Will




reason whatsoever without incurring liability.







<Implied in Fact
PTort
<Public policy

B Refusal to commit unlawful act
B Fulfilling public obligation
B Exercising right or privilege




giScnharge.
PSupervisors can be required to hiretheir own
attorneys and pay any damages awar ded out of

their own pocket.

PSupervisors have the primary responsibility for
complying with state and federal employment
laws.




PLots of exceptions to employment at will
PSupervisors are the front line defense







< Recordkeeping
PDoes Not Require:

< Vacation and Holiday Pay

< Severance Pay
< Premium Pay for Weekends or Holidays
< Meal or Rest Periods




<Failureto pay for training time
<Employer deductionsfor benefit of employer:
B Uniforms

B Tools
B Cash Shortages




<for all Ahoursworked@ over 40
<in a Aworkweek@




< Easy to calculate for hourly employees

<More difficult to calculate for employees paid on a:

B Piecerate
B Salary

B Commission




<Preparatory activities?
<On-call time?
< Lunch break?




B 168 hours
B 7 consecutive 24-hour days




< Administrative
< Professional
< QOutside salespersons

PEach have a Asalary@ and Aduties@
component




B Can receive salary as low as $155/week, but tougher
standard

< Duties Requirement
B Primary duty is office or nonmanual work that is directly

related to the management policies or general business
operations of the company, and

B Job requires employee to exercise discretion and
Independent judgment




<14 & 15 year olds
B Nonhazardous jobs only
B Maximum of 3 hours on school day
B Maximum of 18 hoursin school week

B Maximum of 8 hours on nonschool day
B Maximum of 40 hoursin nonschool week
B7am.to7p.m. (9 p.m.fromJuneltoLabor Day)




B Prevented from working in hazardous occupations

B 17 Hazardous Occupation Orders
B Coal Mines
B Operating power-driven woodworking machines
B Operating power driven metal-forming, punching or shearing

machines

B Operating bakery machines
B Operating power saws

B Roofing operations




<Hoursworked
<Regular rate of pay
< Deductions from wages

<Total wages paid




~IVIUSL PaVy Sepal ated ernpiovee | Vwa(ges owel

<On next regular payday, or
<Within 2 weeks of separation, whichever comesfirst.

PUnless authorized or required by law or court

order, cannot make any deductions from
employee=s wages without employee=s written
consent.




job
<17 year olds can, provided.
B daylight hours only

B completed state-approved drivers ed course

B instructed to wear seatbelts

B severe limitations on transporting passengers or goods
B cannot drive beyond 30 mile radius from work

B no morethan 1/3 of time in anv workdav or 20% in




<Salary Test:
B Employee receives predetermined amount not subject to
reduction because of variationsin quality or quantity of work

<Policies that tend to jeopardize salary-basis test:

B deductions for part-day absences
B payment of additional compensation for extra hours worked




<Prepartory activities




< Bona fide meal breaks of 30 or more minutes are not

Ahoursworked@

B Employee must be completely relieved of work
B Employee need not be allowed to |eave the premises







P FMLA
P Nebraska Fair Employment Practice Act







P Thereisa causal relationship.







P Beng a probable withess
P Assisting coworkers with discrimination
Charge

P Having a spouse/family member file a Charge




P Protects Defamatory Claims
P Protection Extendsto Participation I nvolving
Past Employers




P Requesting reasonable accommodation
P Filing internal grievance
P Inquiring as to whether race played arolein

decision







P Threats
P Negative Job Evaluation
P Harassment

P Counterclaim




sights@ can be adverse.
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evidence

P Defense existsfor legitimate,
nondiscriminatory reason for adverse action










PSaves Chief and you time and money
PMust be:

< Accurate

< Contemporaneous
< Preserved
< Prepared knowing that one day it might end up in Court




P Choose investigator

< Depends on type of misconduct
P Interview Complainant

< Don=t promise confidentiality




< Employee may have right to have representative present
P Objectively analyze results
< Assess credibility of witnesses




< Use opportunity to remind employees of Chief policies and
procedures




< May include

B Verbal warnings
B Written warnings
B Suspensions

B Probation
B Discharge
< Not a Aprogressive discipline@ policy




P Ispolicy being admlnlstered consistently?
P What other legitimate factors are at issue?
< Past violations of work policy

< Past work peformance

P Isdiscipline consistent with past infractions?
P Areyou implementing discipline in respectful
manner?







employee
PNot the only time to provide employees with
feedback




evaluations
< Liability can result from saying too much and saying

too little
< Liability can result from not conducting evaluation

when scheduled




PEvery employee can improve his/her
performance
PStick to the facts

PPrepare knowing that it may end up in Court




havea valid driverslicense.

P Nebraska law requires an employer to pay a terminated
employee all wages owed within 7 days of the date of termination.
P An employer may declineto hire a job applicant if it discovers

that the applicant has filed a discrimination claim against his
former employer.
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